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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 24th day of June, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15098
V.

JAVES ALAN McKEE

Respondent .
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ORDER DI SM SSI NG APPEAL

On April 8, 1998, the respondent filed, by facsinle,' a
noti ce of appeal froman order the | aw judge served in this
proceedi ng on March 18, 1998.% Section 821.47 of the Board's
Rul es of Practice (49 CFR Part 821),° requires that an appeal

The respondent in this submission indicated that a copy of the
appeal was being mailed as well. None was received.

°The | aw judge granted a notion by the Administrator for

di sm ssal of respondent’s appeal from an energency revocation
order issued by the Adm nistrator as untinely. The |aw judge’'s
order also purports to affirmthe revocation order, which
charged, anong other things, that respondent had operated an
aircraft when his pilot certificate was suspended.

3Section 821.47 provides as foll ows:
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froma decision of a law judge be filed within 10 days after its
service date. Absent a show ng, not nade or evident here, of
good cause that would provide a basis for excusing the | ateness
of the respondent’s notice, out of tinme by sonme 11 days, his
appeal nust be dism ssed.* See Administrator v. Hooper, 6 NTSB
559 (1988).

ACCCRDI N&Y, |IT IS ORDERED THAT:

The respondent's appeal fromthe |aw judge's March 18, 1998
order is dismssed.”

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

(..continued)
§ 821.47 Notice of Appeal

A party may appeal froma |aw judge's order or fromthe
initial decision by filing with the Board and servi ng upon
the other parties (pursuant to 8821.8) a notice of appeal
within 10 days after an oral initial decision or an order
has been served.

“Respondent’s April 8 submission inplies a belief that the 10-day
period ran fromthe date he received (“signed for”) the | aw
judge’s order. Any such m staken belief, however, would not
excuse the tardi ness of the appeal (see, e.g., Admnistrator v.
Near, 5 NTSB 994 (1986) (unfounded error in determning a filing
deadl i ne does not constitute legal justification for a procedural
default)), and it would be at odds with explicit witten advice
attached to the | aw judge’s decision and, it appears from
notations in the official case file, with oral advice given to
the respondent by the Ofice of Adm nistrative Law Judges.

®Not wi t hst andi ng our dismissal of respondent’s appeal for his
failure to file a tinely notice of appeal, we note that the

si ngl e- page docunent attached to respondent’s | ate notice, which
was apparently intended to serve as his appeal brief, contains no
argunment challenging the validity of the law judge s ruling on
the Admnistrator’s notion to dismss. Rather, it sinply sets
forth, in effect, various considerations respondent believes
shoul d be deened extenuating, for purposes of inposing a sanction
| ess severe than revocati on.



